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The California Environmental Quality Act (CEQA) (Pub. Resources Code, 

§ 21000 et seq.)
1
 establishes a comprehensive scheme to provide long-term 

protection to the environment.  It prescribes review procedures a public agency 

must follow before approving or carrying out certain projects.  For policy reasons, 

the Legislature has expressly exempted several categories of projects from review 

under CEQA.  (See § 21080, subd. (b)(1) ï (15).)  By statute, the Legislature has 

also directed the Secretary of the Natural Resources Agency (Secretary) to 

establish ña list of classes of projects that have been determined not to have a 

significant effect on the environment and that shall be exempt fromò CEQA.  

                                                           
1  All further unlabeled statutory references are to the Public Resources Code. 
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(§ 21084, subd. (a).)  ñIn response to that mandate,ò the Secretary ñhas foundò that 

certain ñclasses of projects . . . do not have a significant effect on the 

environmentò and, in administrative regulations known as guidelines, has listed 

those classes and ñdeclared [them] to be categorically exempt from the 

requirement for the preparation of environmental documents.ò  (Cal. Code Regs., 

tit. 14, § 15300; see id., § 15000 et seq., Guidelines for Implementation of CEQA 

(Guidelines).)  Respondent City of Berkeley (City), in approving a permit 

application to build a 6,478-square-foot house with an attached 3,394-square-foot 

10-car garage, relied on two of the class exemptions the Secretary has established 

pursuant to the Legislatureôs mandate:  (1) ñClass 3,ò which comprises the 

construction of ñnew, small facilities or structures,ò including ñ[o]ne single-family 

residence, or a second dwelling unit in a residential zoneò (Guidelines, Ä 15303); 

and (2) ñClass 32,ò which comprises ñin-fill developmentò projects, i.e., projects 

that ñoccur[] within city limits on a project site of no more than five acres 

substantially surrounded by urban usesò and that meet other specified conditions 

(Guidelines, § 15332).   

The Court of Appeal invalidated the permit approval, relying on Guidelines 

section 15300.2, subdivision (c), which provides:  ñA categorical exemption shall 

not be used for an activity where there is a reasonable possibility that the activity 

will have a significant effect on the environment due to unusual circumstances.ò  

In the Court of Appealôs view, that a proposed activity may have a significant 

effect on the environment is itself an unusual circumstance that renders the 

categorical exemptions inapplicable.  Finding substantial evidence of a fair 

argument that the proposed project may have a significant environmental impact, 

the court held that the exemptions the City invoked do not apply, and it ordered 

the trial court to issue a writ of mandate directing the City to set aside the permit 
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approvals and its finding of a categorical exemption, and to order preparation of an 

environmental impact report (EIR). 

We granted review to consider the proper interpretation and application of 

Guidelines section 15300.2, subdivision (c).  We reverse the Court of Appealôs 

decision. 

I.  FACTUAL BACKGROUND  

 Real parties in interest and respondents Mitchell Kapor and Freada Kapor-

Klein (applicants) want to build a large house on their lot on Rose Street in 

Berkeley.  The lot is on a steep slope (approximately 50 percent grade) in a 

heavily wooded area.  In May 2009, their architect applied to the City for a use 

permit to demolish the existing house on the lot and to build a 6,478-square-foot 

house with an attached 3,394-square-foot 10-car garage.  The residence would be 

built on two floors, would include an open-air lower level, and would cover about 

16 percent of the lot. 

 In January 2010, the Cityôs zoning adjustments board (Board), after holding 

a public hearing and receiving comments about the project, approved the use 

permit.  It found the project exempt from CEQA review under Guidelines 

sections 15303, subdivision (a), and 15332.  The former, which the Secretary has 

designated Class 3, includes ñconstruction and location of limited numbers of new, 

small facilities or structures,ò including ñ[o]ne single-family residence, or a 

second dwelling unit in a residential zone,ò and ñup to three single-family 

residencesò ñ[i]n urbanized areas.ò  (Guidelines, Ä 15303, subd. (a).)  The latter, 

which the Secretary has designated Class 32, applies to a project ñcharacterized as 

in-fill developmentò meeting the following conditions:  (1) it ñis consistent with 

the applicable general plan designation and all applicable general plan policies as 

well as with applicable zoning designation and regulationsò; (2) it ñoccurs within 

city limits on a project site of no more than five acres substantially surrounded by 

urban usesò; (3) its ñsite has no value[] as habitat for endangered, rare or 
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threatened speciesò and ñcan be adequately served by all required utilities and 

public servicesò; and (4) its approval ñwould not result in any significant effects 

relating to traffic, noise, air quality, or water quality.ò  (Guidelines, § 15332.)  The 

Board also found that Guidelines section 15300.2, subdivision (c), does not 

preclude use of these categorical exemptions because the project as proposed and 

approved will not have any significant effects on the environment due to unusual 

circumstances.   

 Several residents of the City, including appellant Susan Nunes Fadley, filed 

an appeal with the city council, arguing in part that CEQAôs categorical 

exemptions do not apply because the proposed projectôs ñunusual size, location, 

nature and scope will have significant environmental impact on its surroundings.ò   

They asserted that the proposed residence would be ñone of the largest houses in 

Berkeley, four times the average house size in its vicinity, and situated in a canyon 

where the existing houses are of a much smaller scale.ò  They submitted evidence 

that, of Berkeleyôs over 17,000 single-family residences, only 17 exceed 6,000 

square feet, only 10 exceed 6,400 square feet, and only one exceeds 9,000 square 

feet.  They also asserted that the proposed residence would exceed the maximum 

allowable height under Berkeleyôs municipal code and would be inconsistent with 

the policies of the Cityôs general plan, and that an EIR is appropriate to evaluate 

the proposed constructionôs potential impact on noise, air quality, historic 

resources, and neighborhood safety.  In response, the Cityôs director of planning 

and development stated that 16 residences within 300 feet of the project have a 

greater floor-area-to-lot-area ratio and that 68 Berkeley ñdwellingsò exceed 6,000 

square feet, nine exceed 9,000 square feet, and five exceed 10,000 square feet. 

 The city council received numerous letters and e-mails regarding the 

appeal, some in support and some in opposition.  Among the appealôs supporters 

was Lawrence Karp, an architect and geotechnical engineer.  In a letter dated 

April  16, 2010, Karp stated:  (1) he had reviewed the architectural plans and 

topographical survey filed with the Board, and had visited the proposed 
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construction site; (2) ñ[p]ortions of the major fill for the project are shown to be 

placed on an existing slope inclined at about 42º (~1.1h:1v) to create a new slope 

more than 50Ü (~0.8h:1v)ò; (3) ñ[t]hese slopes cannot be constructed by earthwork 

and all fill must be benched and keyed into the slope which is not shown in the 

sections or accounted for in the earthwork quantities.  To accomplish elevations 

shown on the architectural plans, shoring and major retaining walls not shown will 

have to be constructed resulting in much larger earthwork quantities than now 

expectedò; (4) the ñmassive gradingò necessary would involve ñextensive trucking 

operationsò; (5) the work that would be necessary ñhas never before been 

accomplished in the greater area of the project outside of reservoirs or construction 

on the University of California campus and Tilden Parkò; (6) the project site is 

ñlocated alongside the major trace of the Hayward fault and it is mapped within a 

state designated earthquake-induced landslide hazard zoneò; and (7) ñthe project 

as proposed is likely to have very significant environmental impacts not only 

during construction but in service due to the probability of seismic lurching of the 

oversteepened side-hill fills.ò   

 In a second letter addressing the investigation of geotechnical engineer 

Alan Kropp, Karp stated:  (1) no ñfill slopesò were shown in Kroppôs plan and 

ñthe recommendations for retaining walls do not include lateral earth pressures for 

slopes with inclinations of more than 2h:1v (~27º) or for wall heights more than 

12 feetò; (2) the projectôs architectural plans ñinclude cross-sections and elevations 

that are inconsistent with the Site Plan and limitations inò Kroppôs report; (3) ñall 

vegetation will have to be removed for grading, and retaining walls totaling 27 feet 

in height will be necessary to achieve grades.  Vertical cuts for grading and 

retaining walls will total about 43 feet (17 feet for bench cutting and 26 feet for 

wall cutting).  [¶] A drawing in the [Kropp] report depicts site drainage to be 

collected and discharged into an energy dissipater dug into the slope, which is 

inconsistent with the intended very steep fill slopesò; and (4) ñthe project as 

proposed is likely to have very significant environmental impacts not only during 
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construction, but in service due to the probability of seismic lurching of the 

oversteepened side-hill fills.ò  

 In response, Kropp stated that the project site is in an area where an 

investigation is required to evaluate the potential for landslides, and that he had 

conducted the necessary investigation and found there is, in fact, no landslide 

hazard.  Kropp also stated that, in raising concerns about ñside-hill fill,ò Karp had 

ñmisread[]ò the project plans.  According to Kropp, ñthe only fill placed by the 

downhill portion of the home will be backfill for backyard retaining walls and 

there will be no side-hill fill placed for the project.  The current ground surface, 

along with the vegetation, will be maintained on the downhill portion of the lot.ò  

Because there will not, as Karp claimed, be any ñsteep, side-hill fill constructed,ò 

Karpôs concerns do not apply to the proposed construction.  A civil engineer, Jim 

Toby, also submitted a letter stating that he saw ñno evidenceò in the project plans 

that fill will be placed ñ ódirectly on steep slopesô ò and that Karpôs contrary 

assertion is based on a ñmisreadingò of the plans.    

 In support of the permit approval, the Cityôs director of planning and 

development submitted a supplemental report stating:  ñA geotechnical report was 

prepared and signed by a licensed Geotechnical Engineer and a Certified 

Engineering Geologist.  This report concluded that the site was suitable for the 

proposed dwelling from a geotechnical standpoint and that no landslide risk was 

present at the site.  Should this project proceed, the design of the dwelling will 

require site-specific engineering to obtain a building permit.ò  

 The city council addressed the appeal at a meeting on April 27, 2010.  Karp 

was one of the speakers at the meeting.  He began by stating his credentials, 

explaining that he (1) is ña geotechnical engineer specializing in foundation 

engineering and constructionò; (2) has ñan earned doctorate degree in civil 

engineering and other degrees from U.C. Berkeley including two masters and a 

post-doctoral certificate in earthquake engineeringò; (3) is ñfully licensedò and had 

ñtaught foundational engineering at Berkeley for 14 years and at Stanford for 
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threeò; (4) has ñexperienceò that ñincludes over 50 years of design and 

construction in Berkeleyò; and (5) ñprepare[s] feasibility studies before, and 

engineering during, construction of unusual projects.ò  After affirming the opinion 

he had earlier stated in his letters, he offered this response to the assertion that he 

had misread the project plans:  ñThe recent report from [applicants] say I donôt 

know how to read architectural drawings, but I have been a licensed architect for 

many years and I do know how.  [Æ]  Their reports have not changed my opinion.ò  

After hearing from Karp, Kropp, and others, the city council adopted the Boardôs 

findings, affirmed the permit approval, and dismissed the appeal.  The city 

planning department later filed a notice of exemption, stating that the project is 

categorically exempt from CEQA under Guidelines sections 15303, subdivision 

(a), and 15332, and that Guidelines section 15300.2 did not apply. 

 Fadley then filed a petition for writ of mandate in the trial court, joined by 

appellant Berkeley Hillside Preservation, which is a self-described unincorporated 

association of ñCity residents and concerned citizens who enjoy and appreciate the 

Berkeley hills and their environs and desire to protect the Cityôs historic, cultural, 

architectural, and natural resources.ò  Following a hearing, the trial court denied 

the petition.  It first concluded that the administrative record contains substantial 

evidence to support the Cityôs application of the Class 32 in-fill and Class 3 small 

structures categorical exemptions.  It next found that Guidelines section 15300.2, 

subdivision (c), did not preclude application of these categorical exemptions 

because, notwithstanding evidence of potentially significant environmental effects, 

the proposed project does not present any unusual circumstances.   

 The Court of Appeal reversed.  After noting appellantsô concession, for 

purposes of appeal, that the project satisfies the requirements of the Class 3 and 

Class 32 exemptions, the Court of Appeal agreed with appellants that the unusual 

circumstances exception precludes the City from relying on those exemptions.2  In 

                                                           
2  The concurring opinion prefers to call section 15300.2, subdivision (c), ñthe 

significant effect exception,ò based on its title.  (Conc. opn. of Liu, J., post, at p. 
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the courtôs view, ñthe fact that proposed activity may have an effect on the 

environment is itself an unusual circumstanceò that triggers the exception, 

ñbecause such action would not fall ówithin a class of activities that does not 

normally threaten the environment,ô and thus should be subject to further 

environmental review.ò  The court next reasoned that the standard of judicial 

review for an agencyôs determination that the exception does not apply is whether 

the record contains evidence of a fair argument of a significant effect on the 

environment, not whether substantial evidence supports the agencyôs 

determination.  Finally, finding substantial evidence of a fair argument that the 

proposed project may have a significant environmental impact, the court held that 

the unusual circumstances exception renders the categorical exemptions 

inapplicable.  It ordered the trial court ñto issue a writ of mandate directing the 

City to set aside the approval of use permits and its finding of a categorical 

exemption, and to order the preparation of an EIR.ò 

 We then granted respondentsô petition for review.  

II.   DISCUSSION 

As they did in the Court of Appeal, appellants concede for purposes of this 

appeal that the proposed project comes within the terms of the Class 3 (small 

structures) and Class 32 (in-fill development) exemptions under the Guidelines.  

What they do not concede is that the City may rely on those exemptions.  In their 

view, as the Court of Appeal held, the unusual circumstances exception precludes 

such reliance.  Respondents, in challenging the Court of Appealôs decision, raise 

                                                                                                                                                                             

6.)  Our use of the term ñunusual circumstances exceptionò is consistent with the 

Court of Appealôs decision in this case and the vast majority of published case 

law.  Of course, a provisionôs title ñis never allowed to enlarge or control the 

language in the body of the [provision].ò  (Hagar v. Sup. of Yolo Co. (1874) 47 

Cal. 222, 232; see DaFonte v. Up-Right, Inc. (1992) 2 Cal.4th 593, 602 [ñTitle or 

chapter headings are unofficial and do not alter the explicit scope, meaning, or 

intent of a statute.ò].)  
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two primary arguments:  (1) a proposed projectôs potential significant effect on the 

environment is not, as the Court of Appeal held, itself an unusual circumstance 

that triggers the exception, and an unusual circumstance apart from the projectôs 

potential environmental effect is a prerequisite to the exceptionôs application; and 

(2) in reviewing the Cityôs conclusion that the exception is inapplicable, the Court 

of Appeal should have determined whether there was substantial evidence in the 

record to support that conclusion, not whether the record contains evidence of a 

fair argument of a significant effect on the environment.  To these arguments, we 

now turn. 

A.  A Potentially Significant Environmental Effect Is Not Alone 

Sufficient to Trigger the Unusual Circumstances Exception. 

Generally, the rules that govern interpretation of statutes also govern 

interpretation of administrative regulations.  (Guzman v. County of Monterey 

(2009) 46 Cal.4th 887, 898; Cal. Drive-in Restaurant Assn. v. Clark (1943) 22 

Cal.2d 287, 292.)  Thus, we begin here with the language of the unusual 

circumstances exception, giving effect to its usual meaning and avoiding 

interpretations that render any language surplusage.  (Brewer v. Patel (1993) 20 

Cal.App.4th 1017, 1021.)  As noted earlier, Guidelines section 15300.2, 

subdivision (c), provides:  ñA categorical exemption shall not be used for an 

activity where there is a reasonable possibility that the activity will have a 

significant effect on the environment due to unusual circumstances.ò  The plain 

language of this provision supports the view that, for the exception to apply, it is 

not alone enough that there is a reasonable possibility the project will have a 

significant environmental effect; instead, in the words of the Guideline, there must 

be ña reasonable possibility that the activity will have a significant effect on the 

environment due to unusual circumstances.ò  (Guidelines, Ä 15300.2, subd. (c), 

italics added.)   
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Contrary to our rules for interpreting regulations, appellantsô proposed 

construction, which mirrors that of the Court of Appeal and which the concurring 

opinion would adopt, would give no meaning to the phrase ñdue to unusual 

circumstances.ò  According to appellants, this phrase is merely ñdescriptiveò in 

that ñ[u]nusual circumstancesò are simply ñself-evident underpinningsò when a 

project that otherwise satisfies the requirements of a categorical exemption 

nevertheless ñhas potentially significant impacts.ò  Likewise, the concurring 

opinion asserts that ñthe phrase óunusual circumstancesô . . . simply describes the 

nature of a project that, while belonging to a class of projects that typically have 

no significant environmental effects, nonetheless will have such effects.ò  (Conc. 

opn, post, at p. 2.)  In other words, in the view of appellants and the concurring 

opinion, the phrase ñdue to unusual circumstancesò adds nothing to the meaning of 

the regulation, and the exception applies if there is a fair argument that a project 

ñmayò (according to appellants) or ñwillò (according to the concurring opinion 

(ibid.)) have a significant environmental effect.  However, had that been the 

Secretaryôs intent, the phrase ñdue to unusual circumstancesò would, no doubt, 

have been omitted from the regulation; rather than confuse the issue with 

meaningless language, the regulation would clearly and simply provide that the 

exception applies ñif there is a reasonable possibility that the activity will have a 

significant effect on the environment.ò  Reading the phrase ñdue to unusual 

circumstancesò out of the regulation, as appellants and the concurring opinion 

propose, would be contrary to the principle of construction that directs us ñto 

accord meaning to every word and phrase in a regulation.ò  (Price v. Starbucks 

Corp. (2011) 192 Cal.App.4th 1136, 1145.)     

In addition, we agree with respondents that, under the construction of 

appellants and the concurring opinion, the categorical exemptions the Legislature, 

through the Secretary, has established would have little, if any, effect.  CEQA 
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specifies that environmental review through preparation of an EIR is required only 

ñ[i]f there is substantial evidence . . . that the project may have a significant effect 

on the environment.ò  (§ 21080, subd. (d).)  As a corollary to this principle, CEQA 

also specifies that, if ñ[t]here is no substantial evidence, in light of the whole 

record before the lead agency, that the project may have a significant effect on the 

environment,ò then the proposed project is not subject to further CEQA review.  

(§ 21080, subd. (c)(1).)  Guidelines section 15061, subdivision (b)(3), captures 

these principles by specifying:  ñWhere it can be seen with certainty that there is 

no possibility that the activity in question may have a significant effect on the 

environment, the activity is not subject to CEQA.ò   

Under these provisions, where there is no substantial evidence a proposed 

project may have a significant environmental effect, further CEQA review is 

unnecessary; no categorical exemption is necessary to establish that proposition.  

According to appellants, under the unusual circumstances exception, the 

categorical exemptions are inapplicable unless an agency ñcheck[s] its filesò and 

finds no ñevidence of potentially significant impacts.ò  But this is precisely the 

inquiry an agency makes under Guidelines section 15061, subdivision (b)(3), to 

determine whether the proposed project is subject to CEQA review in the first 

instance.  (Muzzy Ranch Co. v. Solano County Airport Land Use Com. (2007) 41 

Cal.4th 372, 387 (Muzzy Ranch) [under Guidelines, § 15061, subd. (b)(3), agency 

must determine whether the evidence in the administrative record shows no 

possibility the proposed activity may have a significant effect on the 

environment].)  And appellantsô test for determining whether the unusual 

circumstances exception applies ðwhether there is a ñreasonable possibilityò the 

proposed project ñwill have a significant effect on the environmentò (Guidelines, Ä 

15300.2, subd. (c)) ð is precisely the test used to determine whether Guidelines 

section 15061, subdivision (b)(3), applies.  (California Farm Bureau Federation v. 
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California Wildlife Conservation Bd. (2006) 143 Cal.App.4th 173, 194 

[Guidelines, § 15061, subd. (b)(3), inapplicable if ñthere is a reasonable possibility 

that a proposed project will have a significant effect upon the environmentò].)  

Thus, under appellantsô view, the categorical exemptions would serve no purpose; 

they would apply only when the proposed project is, by statute and Guidelines 

section 15061, subdivision (b)(3), already outside of CEQA review.   

Appellants assert that applying a categorical exemption despite a proposed 

projectôs potential significant environmental effect would contravene CEQA 

statutes and the Legislatureôs intent in passing CEQA.  They rely on three CEQA 

provisions:  (1) section 21100, subdivision (a), which directs preparation of an EIR 

ñon any project . . . that may have a significant effect on the environmentò; (2) 

section 21151, which similarly directs preparation of an EIR ñon any project . . . 

which may have a significant effect on the environmentò; and (3) section 21082.2, 

subdivision (d), which states that an EIR ñshallò be prepared ñ[i]f there is 

substantial evidence, in light of the whole record before the lead agency, that a 

project may have a significant effect on the environment.ò  This statutory 

authority, appellants assert, ñdoes not allow categorical exemptions for any project 

that may have a significant effect on the environment.ò  In other words, ñthe 

documented presence of a potential environmental effect . . . always defeat[s] a 

categorical exemption.ò  ñ[T]he statutory authority [the Legislature] has given to 

the Secretary only allows categorical exemption for projects that have no 

significant environmental effect, and óno statutory policy exists in favor of 

applying categorical exemptions where a fair argument can be made that a project 

will create a significant effect on the environment.ô ò  Thus, appellants assert, 

requiring more than a showing that a proposed project may have a significant 

effect in the environment ñwould be inconsistent withò CEQAôs statutory 

ñmandates.ò  
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Appellantsô argument ignores a basic principle of statutory interpretation:  

courts ñdo not construe statutes in isolation, but rather read every statute ówith 

reference to the entire scheme of law of which it is part so that the whole may be 

harmonized and retain effectiveness.ô ò  (People v. Pieters (1991) 52 Cal.3d 894, 

899.)  Thus, we must consider the three sections appellants cite, not in isolation, 

but ñ óin the context of the statutory framework as a wholeô ò in order to 

harmonize CEQAôs ñ óvarious parts.ô ò  (Palos Verdes Faculty Assn. v. Palos 

Verdes Peninsula Unified Sch. Dist. (1978) 21 Cal.3d 650, 659 [construing the Ed. 

Code].)   

Here, several CEQA provisions, as well as their evolution, are relevant to 

the issue.  When the Legislature enacted CEQA in 1970, it directed the Governorôs 

Office of Planning and Research (OPR), ñin conjunction with appropriate state, 

regional, and local agencies,ò to ñcoordinate the development of objectives, 

criteria, and procedures to assure the orderly preparation and evaluation ofò EIRs.  

(Former § 21103, added by Stats. 1970, ch. 1433, § 1, pp. 2780, 2782.)  Two years 

later, in Friends of Mammoth v. Board of Supervisors (1972) 8 Cal.3d 247, 259 

(Mammoth), we held that CEQA applies, not just to public projects, but also to 

private activities requiring a government permit or similar entitlement.  Before 

Mammoth, it had been ñgenerally believedò that CEQA ñappl[ied] only to projects 

undertaken or funded by public agencies.ò  (Friends of Lake Arrowhead v. Board 

of Supervisors (1974) 38 Cal.App.3d 497, 513.)  Cognizant of our decisionôs 

potential ramifications, after recognizing that ñthe reach of the statutory phrase, 

ósignificant effect on the environment,ô is not immediately clear,ò we noted:  ñTo 

some extent this is inevitable in a statute which deals, as the [CEQA] must, with 

questions of degree.  Further legislative or administrative guidance may be 

forthcoming on this point among others.ò  (Mammoth, supra, at p. 271, italics 

added.)  We then added:  ñ[C]ommon sense tells us that the majority of private 
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projects for which a government permit or similar entitlement is necessary are 

minor in scope ð e.g., relating only to the construction, improvement, or 

operation of an individual dwelling or small business ð and hence, in the absence 

of unusual circumstances, have little or no effect on the public environment.  Such 

projects, accordingly, may be approved exactly as before the enactment of the 

[CEQA].ò  (Id. at p. 272.)  

The Legislature immediately responded to Mammoth by amending CEQA 

through urgency legislation.  (See County of Inyo v. Yorty (1973) 32 Cal.App.3d 

795, 803.)  As relevant here, it added section 21083, which generally directed the 

OPR, ñas soon as possible,ò to ñprepare and develop proposed guidelines for the 

implementation of [CEQA],ò and directed the Secretary to ñcertify and adopt the 

[OPRôs proposed] guidelines pursuant toò the Administrative Procedure Act.  

(Stats. 1972, ch. 1154, § 1, pp. 2271, 2272-2273.)  These directives exist today as 

subdivisions (a) and (e) of section 21083.  More specifically, in several provisions, 

the Legislature provided for categorical exemptions to CEQA.  In section 21084, it 

provided:  ñThe guidelines prepared and adopted pursuant to Section 21083 shall 

include a list of classes of projects which have been determined not to have a 

significant effect on the environment and which shall be exempt from the 

provisions of [CEQA].  In adopting the guidelines, the Secretary . . . shall make a 

finding that the list or classification of projects referred to in this section do not 

have a significant effect on the environment.ò  (§  21084, as added by Stats. 1972, 

ch. 1154, § 1, pp. 2271, 2273.)  This provision remains substantively the same 

today.  In former section 21085, the Legislature provided that ñ[a]ll classes of 

projects designated pursuant to Section 21084 . . . shall be exempt from the 

provisions of [CEQA].ò  (Stats. 1972, ch. 1154, Ä 1, pp. 2271, 2273.)  The 

substance of this section appears today in section 21080, subdivision (b)(9), which 

provides that CEQA ñdoes not applyò to ñ[a]ll classes of projects designated 
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pursuant to Section 21084.ò  Finally, the Legislature enacted section 21086 to 

establish a mechanism for challenging the Secretaryôs categorical exemptions.  

(Stats. 1972, ch. 1154, § 1, pp.  2271, 2273-2274.)  Subdivision (a) of that section 

provides:  ñA public agency may, at any time, request the addition or deletion of a 

class of projects, to the list designated pursuant to Section 21084.  That request 

shall be made in writing to the [OPR] and shall include information supporting the 

public agencyôs position that the class of projects does, or does not, have a 

significant effect on the environment.ò  Subdivision (b) of section 21086 requires 

the OPR to ñreview each requestò and ñsubmitò a recommendation to the 

Secretary, and authorizes the Secretary, ñ[f]ollowing the receipt of [the OPRôs] 

recommendation,ò to ñadd or delete the class of projects to the list of classes of 

projects designated pursuant to Section 21084 that are exempt from the 

requirements of [CEQA].ò  Subdivision (c) of section 21086 then provides:  ñThe 

addition or deletion of a class of projects, as provided in this section, to the list 

specified in Section 21084 shall constitute an amendment to the guidelines 

adopted pursuant to Section 21083 and shall be adopted in the manner prescribed 

in Sections 21083 and 21084.ò 

Collectively, these provisions indicate that the Legislature intended to 

establish by statute ñclasses of projectsò that ñhave been determined not to have a 

significant effect on the environment,ò to require the OPR and the Secretary to 

apply their expertise and identify those ñclassesò by ñmak[ing] a findingò that the 

projects they comprise ñdo not have a significant effect on the environment,ò and 

to ñexemptò from CEQA proposed projects within the classes the OPR and the 

Secretary have identified.  (§ 21084, subd. (a).)  This conclusion comports with 

the impetus for the Legislatureôs enactment of these provisions:  our decision in 

Mammoth, which (1) observed that CEQAôs applicability turns on ñquestions of 

degree,ò (2) stated that ñthe majorityò of private projects ñmay be approved 
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exactly as beforeò CEQAôs enactment because they ñare minor in scope . . . and 

hence, in the absence of unusual circumstances, have little or no effect on the 

public environment,ò and (3) called for ñ[f]urther legislative or administrative 

guidanceò on these issues.  (Mammoth, supra, 8 Cal.3d at pp. 271-272.)  To 

address these considerations, the Legislature, through the Guidelines, intended to 

enumerate classes of projects that are exempt from CEQA because, 

notwithstanding their potential effect on the environment, they already ñhave been 

determined not to have a significant effect on the environment.ò  (§ 21084.)  The 

Guidelines implement this intent, by setting forth the ñclasses of projectsò that the 

Secretary, acting ñ[i]n response to [the Legislatureôs] mandate,ò ñhas found . . . do 

not have a significant effect on the environment.ò  (Guidelines, § 15300.)  Thus, 

construing the unusual circumstances exception as requiring more than a showing 

of a fair argument that the proposed activity may have a significant environmental 

effect is fully consistent with the Legislatureôs intent. 

By contrast, as earlier explained, appellantsô construction of the unusual 

circumstances exception would render useless and unnecessary the statutes the 

Legislature passed to identify and make exempt classes of projects that have no 

significant environmental effect.  Try as they might, appellants can identify no 

purpose or effect of the categorical exemption statutes if, as they assert, a showing 

of a fair argument of a potential environmental effect precludes application of all 

categorical exemptions.  Construing the unusual circumstances exception to apply 

any time there is a reasonable possibility of a significant environmental effect 

would, therefore, contravene our duty to adopt a construction that gives effect to 

all parts of the statutory and regulatory framework, rather than one that renders 

part of the framework ñwholly useless and unnecessary.ò  (French Bank Case 

(1879) 53 Cal. 495, 530.) 
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The concurring opinionôs attempt to succeed where appellants have 

failed ð i.e., to show that the categorical exemptions still have some ñvalueò 

under their construction (conc. opn, post, at p. 9) ð is also unpersuasive.  The 

concurring opinion first asserts that proposed projects enjoy ña considerable 

procedural advantageò when an agency finds that they fall within the terms of an 

exempt category.  (Conc. opn., post, at p. 10.)  As to such projects, the concurring 

opinion notes, an agency need not follow any particular procedure, include any 

written determination, undertake an initial study, or adopt a negative declaration.  

(Ibid.)  However, the same is true of proposed projects that fall within the terms of 

Guidelines section 15061, subdivision (b)(3), i.e., projects that are ñnot subject to 

CEQAò because ñit can be seen with certainty that there is no possibility that 

[they] may have a significant effect on the environment.ò  (See Muzzy Ranch, 

supra, 41 Cal.4th at p. 380 [initial study not required where Guidelines, § 15061, 

subd. (b)(3) applies].)  As already explained, the concurring opinionôs 

interpretation renders the categorical exemptions duplicative of this guideline, and 

the concurring opinion does not persuasively demonstrate otherwise.  Thus, its 

discussion of these so-called procedural advantages fails to show that, under its 

interpretation, the categorical exemptions have independent value.  

The concurring opinion also notes that, when an agency finds that a project 

meets the terms of a categorical exemption, it ñimpliedly finds that it has no 

significant impact,ò and ñthe burden shifts toò project opponents ñto produce 

evidenceò that the unusual circumstances exception applies.  (Conc. opn, post, at 

pp. 9-10.)  This is significant, the concurring opinion maintains, because ñ[i]n 

many cases, categorical exemptions are not litigated, and the applicability of the 

exemption is evident.ò  (Id. at p. 10.)  

However, even if a proposed project faces no opposition, an agency 

invoking a categorical exemption may not simply ignore the unusual 
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circumstances exception; it must ñconsider the issue of significant effects . . . in 

determining whether the project is exempt from CEQA where there is some 

information or evidence in the record that the project might have a significant 

environmental effect.ò  (Association for Protection etc. Values v. City of Ukiah 

(1991) 2 Cal.App.4th 720, 732 (Ukiah).)  This follows from Guidelines section 

15061, subdivisions (a) and (b)(2), which, respectively, (1) direct a lead agency to 

determine whether a proposed project is ñexempt from CEQA,ò and (2) specify 

that a project is exempt if a categorical exemption applies ñand the application of 

that categorical exemption is not barred by one of the exceptions set forth in 

Section 15300.2.ò  Thus, an agency may not apply a categorical exemption 

without considering evidence in its files of potentially significant effects, 

regardless of whether that evidence comes from its own investigation, the 

proponentôs submissions, a project opponent, or some other source.  Moreover, 

under the concurring opinionôs interpretation, if those files contain ñsubstantial 

evidenceò of a mere ñfair argumentò that the project will have significant 

environmental effects, the agency may not apply a categorical exemption.  (Conc. 

opn, post, at p. 14.)  Thus, under the concurring opinionôs interpretation of the 

unusual circumstances exception, the ñconsiderable procedural advantageò the 

concurring opinion posits is largely illusory.  (Id. at p. 10.) 

Also illusory is the ñsecond advantageò that, in the view of the concurring 

opinion, gives some value to categorical exemptions under its interpretation:  the 

ñcomparative argumentsò available to project proponents when an opponent 

invokes the unusual circumstances exception.  (Conc. opn, post, at p. 11.)  

According to the concurring opinion, proponents may ñargue,ò if ñsupported by 

evidence,ò that (1) the projectôs effects are ñtypicalò of those generated by projects 

in the exempt category, ñsuch that few or no projects in the category would be 

exempt if the effects were deemed significant,ò and (2) ñthe projectôs dimensions 
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or features are not unusual compared to typical projects in the exempt category, 

thereby suggesting that the project is similar to those that the Secretary has 

determined not to have a significant environmental effect.ò  (Id. at pp. 11-12.)  

However, under the fair argument test the concurring opinion would apply here, 

ñan agency is merely supposed to look to see if the record shows substantial 

evidence of a fair argument that there may be a significant effect.  [Citations.]  In 

other words, the agency is not to weigh the evidence to come to its own conclusion 

about whether there will be a significant effect.  It is merely supposed to inquire, 

as a matter of law, whether the record reveals a fair argument. . . . ó ñ[I]t does not 

resolve conflicts in the evidence but determines only whether substantial evidence 

exists in the record to support the prescribed fair argument.ò ô [Citation.] ò  

(Bankerôs Hill, Hillcrest, Park West Community Preservation Group v. City of San 

Diego (2006) 139 Cal.App.4th 249, 263 (Bankerôs Hill); see Guidelines, § 15064, 

subd. (f)(1) [a lead agency ñpresented with a fair argument that a project may have 

a significant effect on the environment . . . shall prepare an EIR even though it 

may also be presented with other substantial evidence that the project will not 

have a significant effectò].)  Thus, under the concurring opinionôs interpretation, 

evidence a project proponent offers to show that the project will only have typical 

effects, dimensions, and features is irrelevant if a project opponent can make a 

mere fair argument that those effects, dimensions, or features are not typical, or 

that the project will have a significant environmental effect.  For these reasons, the 

concurring opinion fails to demonstrate that the categorical exemptions would 

retain any significant ñvalueò under its interpretation.  (Conc. opn, post, at p. 9.)  

Moreover, contrary to the assertion of the concurring opinion, even were 

the categorical exemptions to retain some limited value under its construction, 

there would still be ñreason[s]ò (conc. opn, post, at p. 14) to reject that 

construction.  First, as earlier explained (ante, p. 10), because that construction 
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would transform the phrase ñdue to unusual circumstancesò into meaningless 

surplusage, it is one we ñshould avoid.ò  (Metcalf v. County of San Joaquin (2008) 

42 Cal.4th 1121, 1135.)  Second, nothing suggests that either the Legislature or the 

Secretary intended the categorical exemptions to have such minuscule value.  Had 

that been their intent, surely they would have expressed it in a more clear, concise, 

direct, and obvious way. 

Accordingly, the Court of Appeal erred by holding that a potentially 

significant environmental effect itself constitutes an unusual circumstance.  In 

listing a class of projects as exempt, the Secretary has determined that the 

environmental changes typically associated with projects in that class are not 

significant effects within the meaning of CEQA, even though an argument might 

be made that they are potentially significant.  The plain language of Guidelines 

section 15300.2, subdivision (c), requires that a potentially significant effect must 

be ñdue to unusual circumstancesò for the exception to apply.  The requirement of 

unusual circumstances recognizes and gives effect to the Secretaryôs general 

finding that projects in the exempt class typically do not have significant impacts. 

As to projects that meet the requirements of a categorical exemption, a 

party challenging the exemption has the burden of producing evidence supporting 

an exception.  (Davidon Homes v. City of San Jose (1997) 54 Cal.App.4th 106, 

115; see 1 Kostka & Zischke, Practice under the Cal. Environmental Quality Act 

(2d ed. 2008) § 5.71 (citing cases).)  As explained above, to establish the unusual 

circumstances exception, it is not enough for a challenger merely to provide 

substantial evidence that the project may have a significant effect on the 

environment, because that is the inquiry CEQA requires absent an exemption.  

(§ 21151.)  Such a showing is inadequate to overcome the Secretaryôs 

determination that the typical effects of a project within an exempt class are not 

significant for CEQA purposes.  On the other hand, evidence that the project will  
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have a significant effect does tend to prove that some circumstance of the project 

is unusual.  An agency presented with such evidence must determine, based on the 

entire record before it ð including contrary evidence regarding significant 

environmental effects ð whether there is an unusual circumstance that justifies 

removing the project from the exempt class. 

This reading of the guideline is not inconsistent with the phrase ñreasonable 

possibility that the activity will have a significant effect on the environment.ò  

(Guidelines, § 15300.2, subd. (c).)  A party invoking the exception may establish 

an unusual circumstance without evidence of an environmental effect, by showing 

that the project has some feature that distinguishes it from others in the exempt 

class, such as its size or location.  In such a case, to render the exception 

applicable, the party need only show a reasonable possibility of a significant effect 

due to that unusual circumstance.  Alternatively, under our reading of the 

guideline, a party may establish an unusual circumstance with evidence that the 

project will have a significant environmental effect.  That evidence, if convincing, 

necessarily also establishes ña reasonable possibility that the activity will have a 

significant effect on the environment due to unusual circumstances.ò  (Guidelines, 

§ 15300.2, subd. (c).) 

As this discussion demonstrates, our approach is consistent with the 

concurring opinionôs statement of its central proposition:  ñWhen it is shown that a 

project otherwise covered by a categorical exemption will  have a significant 

environmental effect, it necessarily follows that the project presents unusual 

circumstances.ò  (Conc. opn, post, at p. 2, italics added.)  However, for reasons 

already set forth, we part company with the concurring opinion when it moves 

from this central proposition to the conclusion that a reviewing court must find the 

exception applicable, and overturn an agencyôs application of an exemption, if 

there is ñsubstantial evidenceò of ña fair argument that the project will have 
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significant environmental effects.ò  (Ibid.)  The Secretary, in complying with the 

Legislatureôs command to determine the ñclasses of projectsò that ñdo not have a 

significant effect on the environmentò (§ 21084, subd. (a)), necessarily resolved 

any number of ñfair argumentsò as to the possible environmental effects of 

projects in those classes.  Allowing project opponents to negate those 

determinations based on nothing more than ña fair argument that the project will 

have significant environmental effectsò (conc. opn., post, at p. 12) would be 

fundamentally inconsistent with the Legislatureôs intent in establishing the 

categorical exemptions. 

Appellants assert that Wildlife Alive v. Chickering (1976) 18 Cal.3d 190 

(Chickering) precludes us from construing the unusual circumstances exception to 

require a showing of something more than a potentially significant environmental 

effect.  There, we held in relevant part that the setting of hunting and fishing 

seasons by the Fish and Game Commission (Commission) was not exempt from 

CEQA under Guidelines former section 15107.  (Chickering, supra, at p. 205.)  

That former guideline established a categorical exemption for ñ óactions taken by 

regulatory agencies . . . to assure the maintenance, restoration, or enhancement of 

a natural resource where the regulatory process involves procedures for protection 

of the environmentô ò (id. at p. 204), and it described as an example ñ óthe wildlife 

preservation activities of the State Department of Fish and Game.ô ò  (Id. at p. 

205.)  We gave two reasons for finding this exemption inapplicable on its terms.  

First, the Commission ñis notò the Department of Fish and Game.  (Ibid.)  Second, 

and ñ[m]ore significantly,ò several of the statutes that granted powers and duties to 

the Department of Fish and Game ñcontemplate projects specifically designed for 

the preservation of wildlife.ò  (Ibid.)  These are the ñdepartmental functionsò to 

which the former guideline referred in mentioning ñ[t]he ówildlife preservation 

activities of the State Department of Fish and Game.ô ò  (Ibid.)  ñThe 




