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The California Environmental Quality Act (CEQAJub. Resources Code,
§ 21000 et se}f. establishes comprehensive scheme to provide loegn
protection to thenvironment. Iprescribes review procedurepablic agency
must follow before approving or carrying out certain projects. For policy reasons,
the Legislature has expressly exempted several categories of projects from review
under CEQA. (See 8§ 21088ybd. (b)(1) (15).) By statute, the Legislature has
also directed th&ecretary of the Natural Resources Agency (Secretary) to
establish Ana |ist of classes of projects

significant effect on the environment andtthas h a | | be exempt fr om

1 All further unlabeled statutory references are toRbblicResources Code



(821084, subd. (a).) Al n response to that
certain ncl a sds moshave & sigpificani effecttors the.
environmento and, i n admi niehashsted ve r egul
those classes and nAndecl ared [them] to be
requirement for the preparation of envir
tit. 14, 815300; sedéd., 8 15000 et seq., Guidelines for Implementation of CEQA
(Guidelines)) Respondent City of Berkeley (Cityp) approving a permit

application to builda 6,478squarefoot house with an attached 3,3894uarefoot

10-car garage, relied dwo of the class exemptions the Secretary has established

pursuant to the Legislatue 6 s mandat e: (1) AClass 3, 0 \
construction of Anew, small f acfanily ti es o1
residence, or a second dwelling unit 1in &

and (2) nAClI ass 3r2f,iol |whdiecvhe | cooprmpernitsoe sp riioj e c
that fAoccur[] within city |Iimits on a pr
substantially surrounded by urban useso
(Guidelines, 815332).

The Court of Appeal invaliated the permit approval, relying on Guidelines
section 15300.2, subdivision (c), which j
not be used for an activity where there is a reasonable possibility that the activity
will have a significant effectontheev i r on ment due to unusual
Il n the Court twmfaprpmsee ativity snaywhave arsignificant
effect on the environment is itself an unusual circumstance that renders the
categorical exemptions inapplicable. Finding substaetiglence of a fair
argument that the proposed project may have a significant environmental impact,
the court held that the exemptions the City invoked do not apply, and it ordered

the trial court to issue a writ of mandate directing the City to set #sdaermit



approvals and its finding of a categorical exemption, and to order preparation of an
environmental impact report (EIR).

We granted review to consider the proper interpretation and application of
Guidelinessection 15300.2, subdivision (cWeever se t he Court of
decision.

|. FACTUAL BACKGROUND

Real parties in interest and respondents Mitchell Kapor and Freada Kapor
Klein (applicants) want to build a large house on their lot on Rose Street in
Berkeley. The lot is on a steep slope fapgpnately 50percent grade) in a
heavily wooded area. In M&009, their architect applied to the City for a use
permit to demolish the existing house on the lot and to build a-&dgJ&efoot
house with an attached 3,384uarefoot 10-car garage. Tdresidence would be
built on two floors, would include an opair lower level, and would cover about
16 percent of the lot.

Il n January 2010, the Cityds zoning adj
a public hearing and receiving comments about thipgr,capproved the use
permit. It found the project exempt from CEQA review under Guidelines
sectionsl5303, subdivisiolta), and 15332. The former, which the Secretary has

designated Class 3, i ncludes fAconstructi c
small facilities or s tfamilcrésdeneesorad i ncl udi 1
second dwelling unit iIin a r-aamiiydenti al Zol

residenceso A[i ] n ur bla3e3 sukdd(@).p The later, 0 ( Gui
which the Seatary has designated Class 32, appliesgadao j ect @A char act el
infill developmento meeting the foll owing

the applicable general plan designation and all applicable general plan policies as

wellas withapplie bl e zoning designation and regul

city limits on a project site of no more than five acres substantially surrounded by

ur ban useso; (3) i1ts fAsite has no value]l]



t hreatened s mpadequataysenadby allfiequired uthities and
public serviceso; and (4) its approval A\
relating to traffic, noise,,8a58R)Thanal i t vy,
Board also found that Guidelinesction 15300.2, subdivision (c), does not
preclude use of these categorical exemptions because the project as proposed and
approved will not have any significant effects on the environment due to unusual
circumstances.

Several residents of the Citycinding appellant Susan Nunes Fadley, filed
an appeal with the city council, arguing
exemptions do not apply because the propc«
nature and scope will have significant environmentalimpact i t s surroundi
They asserted that the proposed residenc:
Berkeley, four times the average house size in its vicinity, and situated in a canyon
where the existing houses bmitedegidenca much
that, of Ber kel efamidysesidences, only 77,exx€e06,000 ngl e
square feet, only 10 exceed 6,400 square feet, and only one exceeds 9,000 square

feet. They also asserted that the proposed residence would exceed the maximum

all owabl e height under Berkeleyds munici |
the policies of the Cityds gener al pl an,
the proposed constructionbs potenti al i mj
resources,andei ghbor hood safety. Il n response,

and development stated that 16 residences within 300 feet of the project have a
greater floorareato-lot-ar ea rati o and that 68 Ber kel ey
square feet, nine exceeO0 square feet, and five exceed 10,000 square feet.

The city council received numerous letters afndagls regarding the
appeal, some in support and some i n OoOppoOo:
was Lawrence Karp, an architect and geotechnicahepgi In a lettedated
April 16, 2010, Karp stated: (1) he ha&diewed the architectural plans and

topographical survey filed with the Board, and had visited the proposed



construction site,; (2) A[plortiobens of t he
placed on an existing slope inclined at about 42° (~1.1h:1v) to create a new slope
more than 500 (~0.8h:1v)o0o; (3) fA[t]hese :
and all fill must be benched and keyed into the slope which is not shown in the
sectiors or accounted for in the earthwork quantities. To accomplish elevations
shown on the architectural plans, shoring and major retaining walls not shown will
have to be constructed resulting in much larger earthwork quantities than now
expectedogs i4Ve tchreadiimgo necessary woul d
operationso; (5) the work that would be 1
accomplished in the greater area of the project outside of reservoirs or construction
on the University of Californiacampu and Ti |l den Par ko; (6) t
Al ocated alongside the major trace of t he
state designated earthqueakenduced | andsl i de hazard zone
as proposed is likely to have very significantieonmental impacts not only
during construction but in service due to the probability of seismic lurching of the
oversteepenedsidei | I f il |l s. o

In a second letter addressing the investigation of geotechnical engineer
Al an Kropp, Kafripl Istsaalt eples o (Mer emos iown i n
Athe recommendations for retaining walls
slopes with inclinations of more than 2h:1v (~27°) or for wall heights more than
12f eet 0; (2) the prirclt wvdetias and sle/adond ur a l
that are inconsistent with the Site Pl an
vegetation will have to be removed for grading, and retaining walls totalifeg7
in height will be necessary to achieve grad¥srtical cuts for grading and
retaining walls will total about 4f®et (17 feet for bench cutting and 2@t for
wall cutting). [T]A drawing in the [Kropp] report depicts site drainage to be
collected and discharged into an energy dissipater dughatslope, which is
l nconsi stent with the intended very stee;f

proposed is likely to have very significant environmental impacts not only during



construction, but in service due to the probability of seismic lurcHitigeo
oversteepenedsidei | I f il |l s. 0O
In response, Kropp stated that the project site is in an area where an
investigation is required to evaluate the potential for landslides, and that he had
conducted the necessary investigation and found therefétimo landslide
hazard. Kropp al so stateeitithatf,i liln or &Kiasi
Ami sread[] 0 the project plans. Accordi n
downhill portion of the home will be backfill for backyard retainingli& and
there will be no siddill fill placed for the project. The current ground surface,
along with the vegetation, wil/l be maint :
Because there wil/ not , it fill Boastryc t ®ldg iome d ,

Karpbés concerns do not apply to the propc¢

Toby, also submitted a |l etter stating th¢
that fill adildedtel pl adrc adtddid h ad | Kpepd s col
assertion is based on a fAmisreadingo of t

Il n support of the permit approval, the
devel opment submitted a suppl ement al rep(

prepared and signed by a licensed GeotechnicahBagand a Certified

Engineering Geologist. This report concluded that the site was suitable for the

proposed dwelling from a geotechnical standpoint and that no landslide risk was

present at the site. Should this project proceed, the design of tHexguel

requiresites peci fi c engineering to obtain a bui
The city council addressed the appeal at a meeting onAfr2010. Karp

was one of the speakers at the meeting. He began by stating his credentials,

explainingthathe (1)i8a geot echni cal engineer specia

engineering and constructiono; (2) has fiaé

engineering and other degrees from U.C. Berkeley including two masters and a

postdoctoral certificate in earthquake engineeding ( 3) i s Aful ly || ic¢c

Ataught foundational engineering at Ber ke



threeo; (4) has fiexperienceo that d@Aincl ucd
construction in Berkeleyo; ama@and(5) Aprep:
engineering during, construction of unus:!
he had earlier stated in his letters, he offered this response to the assertion that he
had misread the project plans:ondédfThe rec:¢e
know how to read architectural drawings, but | have been a licensed architect for
many years and | do know how. [ A] Thei
After hearing from Karp, Kropp, and ot hert
findings, affirmed the permit approval, and dismissed the appeal. The city
planning department later filed a notice of exemption, stating that the project is
categorically exempt from CEQA under Guidelines sections 15303, subdivision
(a), and 15332, and that @eiines section 15300.2 did not apply.

Fadley then filed a petition for writ of mandate in the trial court, joined by
appellant Berkeley Hillside Preservation, which is a-deblcribedinincorporated
association of ACity rwhesenaoyandampreaatethe conc e
Berkeley hills and their environs and de:
architectural , &dlavingahearimgatte trial eosirbderied e s . 0
the petition. It first concluded that the administratrecord contains substantial
evidence to support the @liandy/Gass3ampap| i cat i
structures categorical exemptions. It next found that Guidelines section 15300.2,
subdivision (c), did not preclude application of thesegaitical exemptions
because, notwithstanding evidence of potentially significant environmental effects,
the proposed project does not present any unusual circumstances.

The Court of Appeal reversed. Afternotago pel | ant sé concessi
purposes ofppeal, that the project satisfies the requirements of the Class 3 and
Class 32xemptionsthe Court of Appeal agreed with appellants that the unusual

circumstances exception precludes the City from relying on those exentpfions.

2 The concuting opinion prefers to callestion 15300.2, subdivision (d),t h e
significant effect exceptignd0 b as ed o n pntokLiutl.jpostaep (Conc.

7



t he cour tfadthat propased adiivityhneay have an effect on the
environmentistselfan unusual circumstanceo that tr
Aibecause such action would not fall o&6wit!l
normally threat en tshoeldbe subjéecrtofurthee nt , 6 and t
environment al review. o The court next r¢
review for an agencyob6s determination t hat
the record contains evidence of a fair argument of a significkedtemn the
environment, not whether substantial evi
determination. Finally, findingubstantial evidence of a fair argument that the
proposed project may have a significant environmental impact, the court held that
the unusuatircumstances exception renders the categorical exemptions
inapplicable. It orderechte t r i al court Ato 1 ssue a wrif
City to set aside the approval of use permits and its finding of a categorical
exemption, and to order the pregton of an EIR 0

We then granted respondentsdé petition

II. DISCUSSION

As they did in the Court of Appeal, appellants concede for purposes of this
appeal that the proposed project comes within the terms of the Class 3 (small
structurey andClass 32 (irfill development) exemptions under the Guidelines.
What they do not concede is that the City may rely on those exemptions. In their

view, as the Court of Appeal held, the unusual circumstances exception precludes

such reliance. Responderitsn chal |l enging the Court of A
6. ) Our wuse of the term Aunusual circum:
Cour t o fdechiprpretiaslcéss and the vast majority of published case

| aw. Of cour s e, a provisionods title ndis

| anguage i n the b dagarv.dlpoftydloecCo[l§74)4d7vi si on] . «
Cal. 222, 232; seBaFonte v. UgRight,Inc( 1992) 2 Cal . 4t h 593,
chapter headings are unofficial and do not alter the explicit scope, meaning, or

i ntent of a statute. o] .)



two primary arguments (1) a proposed projectds pot
environment is not, as the Court of Appeal held, itself an unusual circumstance
that triggers the exception,andanus ual circumstance apart
potential environmental effect is a prer.e
(2) in reviewing the Cityds conclusion ¢t
of Appeal should have determined whetti@re was substantial evidence in the
record to support that conclusion, not whether the record contains evidence of a
fair argument of a significant effect on the environment. To these arguments, we
now turn.

A. A Potentialy Significant Environmental Hfect Is Not Alone

Sufficient to Trigger the Unusual Circumstances Exception

Generally, the rulethat governnterpreaition ofstatutes alsgovern
interpretation oadministrative regulations.Guzman v. County of Monterey
(2009) 46 Cal.4th 887, 89&al. Drive-in Restaurant Assn. Clark(1943) 22
Cal.2d 287, 292.) Thus, we bediarewith the language of the unusual
circumstances exception, giving effect to its usual meaning and avoiding
interpretations that render any language surplusdyewerv. Patel(1993) 20
Cal.App.4th 1017, 1021.) As noted earlier, Guidelines section 15300.2,
subdivision (c), provides: ARA categori c:

activity where there is a reasonable possibility that the activity will have a
significant effect on the environment due
language of this provision supports the view that, for the exception to apply, it is
not alone enough that there is a reasonable possibility the project will have a

significant enviromental effect; instead, in the words of the Guideline, there must

t

be fia reasonable possibility that the

environmentdue to unusual circumstance® (Guidelines, A

italics added.)

(

act

1530



Contraryto our rules for interpreting regulatigns appel |l ant sd6 prop
construction, which mirrors that of the Court of Appeal and which the concurring
opinion would adoptwould give no meaning tothe phrasel ue t o unusual
circumstances According to appellats, thisphrase s mer el y imidescri pt
thatf [ u] nusual aresimpiyiimsetlvdindceenstd0 under pi nni ngs
project that otherwise satisfies the requirements of a categorical exemption
nevertheless fihas pot ennise thé doncurre\g gni f i cant
opinion asserts that #fthe phlesaiseshedéunusual
nature of a project that, while belonging to a class of projects that typically have
no significant environmental effects, nonetheless will have sudh e ¢ €osc. 0 (
opn,post atp. 2.) In other words, in the view of appellants and the concurring
opinion,t he phrase fidue to unuswual <circumstan
the regulation, and the exception applies if there is a fair argumeat pinajiect
Amayo (according to appellants) or dAwil/l ¢
(ibid.)) have a significant environmental effect. However, had that been the
Secretaryods intent, the pwould sosdoubtdue t o wut
havebeenomitted fromtheregulation ratherthan confuse the issugth
meaningless languagihe regulation wouldlearly and simplyrovidethat the
exception applies Aif there is a reasonal
significant effectonthe nvi r orRmmadit ng t he phrase fAdue t
circumstances 0 ,asuappellarts andhhe concargng dpemioni o0 n
proposewouldbec ont rary to the principle of cons
accord meaning to every word and phrase irgaud a t Prioenv. Starbucks
Corp.(2011) 192 Cal.App.4th 1136, 1145.)

In addition, we agree with respondents that, under the construction of
appellants and the concurring opinion, the categorical exemptiohegature

through theSecretaryhasestablished woultdavelittle, if any, effect. CEQA

10



specifies that environmental review through preparation of an EIR is required only

i [ thgrd is substantial evidence . . . that the project may have a significant effect

on t he en\wR2IWBO,sube. (d}.).A8 a corpllary to this principle, CEQA

also specifies that, i f A[t] here 1 s no s

record before the lead agency, that the project may have a significant effect on the

envi r on mthepgropasegtojectis not subject to further CEQA review.

(821080, subd. (c)(1).) Guidelines section 15061, subdivision (b)(3), captures

these principles by specifying: AWhere i

no possibility that the activity in questionay have a significant effect on the

environment, the activity is not subject
Under these provisions, where there is no substantial evidence a proposed

project may have a significant environmental effect, further CEQA review is

unnecessary;acategorical exemption is necessary to establish that proposition.

According to appellants, under the unusual circumstances exception, the

categorical exemptions are inapplicabl e 1

finds no Aevi dkeamenda fafc amat @ mipiaacltisy. 0 But

inquiry an agency makes under Guidelines section 15061, subdivision (b)(3), to

determine whether the proposed project is subject to CEQA review in the first

instance. Muzzy Ranch Co. v. Solano County Aitd.and Use Com(2007) 41

Cal.4th 372, 387Mluzzy Ranch[under Guidelines, § 15061, subd. (b)(3), agency

must determine whether the evidence in the administrative record shows no

possibility the proposed activity may have a significant effect on the

envronment].)An d a p ptest fordetermisirdy whether the unusual

circumstances exception appli@svhethet her e i s a fAreasonabl e

proposed project fAwill have a significant

15300.2, subd. (cp is preciselythe test usgto determinavhether Guidelines

section 15061, subdivision (b)(&pplies. (California Farm Bureau Federation v.

11



California Wildlife Conservation Bd2006) 143 Cal.App.4th 173, 194

[Guidelines, § 15061, subd. (b)(3), inapplib | e iida reddorialde pessibility

that a proposed project wildl have a signi
Thus, under &p@edolical axengpionswoudd\8erve no purpose;

they would apply only when the proposed projedbysstatute and Guidelines

section 15061, subdivision (b)(3), already outside of CEQA review.

Appellants assert that applying a categorical exemption despite a proposed
projectdos potenti al significant envir onme
statutesad t he Legislatureds intent i n passin
provisions: (1) section 21100, subdivision (a), which directs preparation of an EIR
Aon any project . . . that may have a si
section 21151, whit si mi | arly directs preparation
which may have a significant effect on ¢t
subdivision (d), which states that an EII
substantial evidence, in light tife whole record before the lead agency, that a
project may have a significant effect on
aut hority, appellants assert, Andoes not
thatmay have a significant effect on the eaaiment 0 I n other words,
documented presence of a potential environmental effeetiways defeat[s] a
categorical exemption. o A[ T] he statutor
the Secretargnly allows categorical exemption for projetisit have no
significant environmental effect, and 0nc
applying categorical exemptions where a fair argument can be made that a project
will create a signifi@ceanThes fexzpp®Iinl aimtes «
requiring more than a showing that a proposed project may have a significant
effect in the environment fdAwould be incort

Afmandates. 0

12



Appell antsdé argument i gnores a basic g
couddanstcansr ue statutes in isolation, but r
reference to the entire scheme of law of which it is part so that the whole may be
har moni zed and roeRealew Pietdrfl981) 52iCal.8dB@4s s . 6
899.) Thus, we must congidthe three sections appellants cite, not in isolation,
buthi6i n the context of theositmatatdery o ame
har moni z ed C&QIA6 ®sPalgsaverties Fadulty Assn. v. Palos
Verdes Peninsula Unified Sch. Digt978) 21 Ch3d 650, 659 [construing the Ed.

Code].)

Here, several CEQA provisions, as well as their evolution, are relevant to
the I ssue. When the Legislature enacted
Of fice of Planning and Withapprapriatetstat¢, OPR) , A
regional, and | ocal agencies, o0 to ficoordi
criteria, and procedures to assure the ot
(Former 821103, added by Stats. 1970, ch. 1438, gp. 2780, 2782.Jwo years
later, inFriends of Mammoth v. Board of Supervis@872) 8 Cal.3d 247, 259
(Mammoth), we held that CEQA applies, not just to public projects, but also to
private activities requiring a government permit or similar entittement. Before
Mammoh, it had been figenerally believedo t|
undertaken or f un dEridndsoflLake ArtoWwhead v.8gasdn c i e s . ¢
of Supervisor¢ 1974) 38 Cal . App.3d 497, 513.) C ¢
potential ramifications, &fer r ecogni zing that #fAthe reac
0significant effect on the environment, 0
some extent this is inevitable in a statute which deals, as the [CEQA] must, with
guestions of degred-urther legslative or administrative guidance may be
forthcoming on this poirdk mo n g o Mdmenotlssupdg at p( 271, italics

added.) We then added: A C] ommon sense

13



projects for which a government permit or similar entigst is necessary are
minor in scop&® e.g., relating only to the construction, improvement, or
operation of an individual dwelling or small businéssand hence, in the absence
of unusual circumstances, have little or no effect on the public environi@aah
projects, accordingly, may be approved exactly as before the enactment of the
[ CEQAId..atp. 272))
The Legislature immediately respondedammothby amending CEQA
through urgency legislation. (S€aunty of Inyo v. Yort{1973) 32 Cal.App.8
795, 803.) As relevant here, it added section 21083, which generally directed the

OPR, Aas soon as possible, o0 to Aprepare
i mpl ementation of [CEQA], 06 and directed

[ OPR6e®spddpguidelines pursuant too the

(Stats. 1972, ch. 1154,18 pp. 2271, 2272273.) These directives exist today as
subdivisions (a) and (e) of section 21083. More specifically, in several provisions,
the Legislature proded for categorical exemptions to CEQA. In section 21084, it
pr ov i Theglidelinegiprepared and adopted pursuant to Section 21083 shall
include a list of classes of projects which have been determined not to have a
significant effect on the environmeand which shall be exempt from the

provisions off CEQA]. In adopting the guidelines, the Secretaryshall make a

finding that the list or classification of projects referred to in this section do not

C
t
A

have a significant @RIO&cas added bytState. 1992yv i r on

ch. 1154, 8L, pp. 2271, 2273.) This provision remains substantively the same
today. Il n former section 21085, the
projects designated pursuant to Section 21084hall e exempt from the
provisions of [ CEQA] 1,@p.2271S22&1t) She 197 2,
substance of this section appears today in section 21080, subdivision (b)(9), which

provides that CEQA fAdoes not applyo t

14
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pr suant to Section 21084.0 Finally, the
establish a mechanism for challenging t he
(Stats. 1972, ch. 1154,18 pp. 2271, 22%2274.) Subdivision (a) of that section
pr ovi deldicagendy maypat any time, request the addition or deletion of a
class of projects, to the list designated pursuant to Section 21084. That request
shall be made in writing to the [OPR] and shall include information supporting the
public agencgs positon that the class of projects does, or does not, have a
significant effect on the environment. o
the OPR to fireview each requesto and dAsul
Secretary, and authobowreg the HEeceeparpf
recommendation, 0 to fiadd or del ete the cl
projects designated pursuant to Section 21084 that are exempt from the
requirements of [ CEQA] . O Subiddes si omTH e )
addition or deletion of a class of projects, as provided in this section, to the list
specified in Section 21084 shall constitute an amendment to the guidelines
adopted pursuant to Section 21083 and shall be adopted in the manner prescribed
inSections 21083 and 21084.0

Collectively, these provisions indicate that the Legislature intended to
establishby statutei c | as s e s o f haye been determised not td Feae a fi
significant ef f ecrquiethe ®PRand ¢he Setaryton ment , 0t
apply their expertise and identify those
projects they comprise fido not have a si(
to fiexempto from CEQA proposed projects
Secreary have identified. §21084, subd. (a).) This conclusion comports with
the i mpetus for the Legislatureds enact me
Mammoth whi ch (1) observed that CEQAOGs appl

degree, 0 a(t2 )i tshteatnead otrhh t yo of private pro

15



exactly as beforedo CEQAG6s enac.tamknt becal

hence, in the absence of unusual circumstances, have little or no effect on the
public environmenb and(3) calledfor fi flurther legislative or administrative

gui danceo o rMamnmothsuprg 8 Gals3d & gp. 27274.) To

address these considerations, the Legislature, through the Guidelines, intended to
enumerate classes of projects @waexempt from CEQA bewise,

notwithstanding theipotentiale f f ect on t he e nvhavelbeanme nt

determined not to have a si8RI084f) iThea nt

Guideliness mpl ement this intent, by setting

t

ef f ¢

f o

Secretary,acting [ i ] n response to [the Leda sl atur e

not have a significant ef f81%300.) dlus,t he
construing the unusual circumstances exception as requiring more than a showing

of a far argumenthat the proposed activity may have a significant environmental

envi

effect is fully consistent with the Legi:

By contrast, as earlier explained,
circumstances exception would render useledsuanecessary the statutes the
Legislature passed to identify and make exempt classes of projects that have no
significant environmental effect. Try as they might, appellants can identify no
purpose or effect of the categorical exemption statutes iegsassert, a showing
of a fair argument of potential environmental effect precludes application of all
categorical exemptions. Construing the unusual circumstances exception to apply
any time there is a reasonable possibility of a significant envirotaheffect
would, therefore, contravene our duty to adopt a construction that gives effect to
all parts of the statutory and regulatory framework, rather than one that renders
part of the framewor k i wHremdhBank@aseel e s s
(18M) 53 Cal. 495, 530.)

16
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The concurr i ngtosueeavinere mppalantsave e mp t
failedd i.e.,to show thathe categorical exemptiolsst i | | have some fndva
undertheir construction(conc. opnpost atp. 9 & is alsounpersuasive.The
concurrng opinion firstasserts that proposed progetn j oy fda consi der aktk
procedur al advant adhatdheyfalhvatimin tretermaghe ncy f i n ¢
exempt category. (Conc. oppost atp.10.) As to such projectshe concurring
opinionnotes anagencyneed not follow any particular procedumeclude any
written determination, undertake an initial studyadopt a negative declaration.
(Ibid.) However the same is true of proposed projects talhivithin the terms of
Guidelines section 1506&ubdivision (b)(3)i . e . , projects that ar
CEQAO b iitcam hesseen with certainty that there is no possithigy
[they] may have a significant effect on the environmeat M(z3yRanch
supra 41 Cal.4th at p. 38[nitial study not required where Guidelines, § 15061,
subd. (b)(3) applieg] As al ready explained, the concur
interpretation renders the categorical exemptions duplicative of this guicalithe,
the concurring opinion does np¢rsuasivelylemonstratetherwise. Thusts
discussion of these smlled procedural advantagesls to showthat under its
interpretation, the categorical exemptidrase independen@lue.

The concurring opinion alsaotes that, Wwen an agency finds that a project
meets lhe terms oh categorical exemptioit, fimpliedly finds that it has no
significant impact) andfithe burden shiftstop r oj ect oprgduceent s ft o
evidenceé that theunusual circumstances exception appli€sonc. opnpost at
pp. 910.) This is sigificant, theconcuirng opi ni on m@hnt ains, b
many cases, categorical exemptions are not litigated, and the applicability of the
exemption idsatpel®i dent . 0O (

However,even if a proposed projefeicesno oppositionan agency

invoking a categorical exemptiamaynot simply ignore the unusual

17



circumstances exceptionjiiu st A consi der the i1.asue of s
determining whether the project is exempt from CE@#ere there is some
information or evidence in the recordathithe project might have a significant
environmental effead Assciation for Protection etc. Values v. City of Ukiah
(1991) 2 Cal.App.4th 720, 73®kiah).) This folows from Guidelines section
1506l, subdivisionga) and (b)(2), which, respectiveljl,) direct a lead agency to
determine whether a proposed project is i
that a project i s exempt andthe agplicatiantoe gor i c al
that categorical exemption is not barred by one of the exceptibfa@tbein
Sect i on Thbs3ad &yen2y.ntay not apply a categorical exemption
without considering evidence in its files pdtentiallysignificant effects,
regardless of whether that evidence comes from its own investigation, the
pr oponentodssa psojedi opposenti or some other soukbereover
under the concurring opinionds iIinterpret:
evi denmeofeaifir aargument 06 that the project
environmental effects, the agency may apply a categorical exemptionCdnc.
opn,postatp.14.) Thus under the concurring opinion
unustal circumstances exception, tiigonsiderabl@ r ocedur al advant age
concurring opiniorpositsis largely illusory (Id. atp. 1Q)

Also illusory is thefi s e cadvardagethat,in the view of theconcurring
opinion,gives somealueto categorical exemptionsderits interpretation the
ficomparatvear gument so avail abwhenarnoppomentoj ect pr o
invokes the unugal circumstances exceptionCdqnc. opnpost atp. 11)
According to the concurring opinion, profjp
evidence, 0 that ( Ttypicalblfahoge gemgraged by projecisf f e c t
I n t he exe mp thatéew dr@agpoojeats,in the sategohy would be

exempt i f the effects were deemed signifi
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or features are not unusual compared to typical projects in the exempt category,

thereby suggesting that the project is simitathose that the Secretary has

determined not to have a Ildatgpnif2) cant envi

However, under the fair argument tdst concurring opinion would apphere

Aan agency is merely supppwoessebdtantiab | ook t o

evidence of fair argumenthat there may be a signifidagffect. [Citations.]In

other words, the agency is not to weigh the evidence to come to its own conclusion

about whether there will be a significant effect. It is merely sugptasmquire,

as a matter of laywvhether the record rewals a fair argument.. f ¢t does not

resolve conflicts in the evidenbat determines only whether substantial evidence

exists in the record to sbupgpCGirttdttiohe pr es

Banker s Hill, Hi Il Il crest, Park West Comm

Diego(2006) 139 Cal.App.4th 249, 26B @ n k e r);éee Ghidelinég 15064,

subd. {)(1) [a lead agenciipresented with a fair argument that a project may have

a sgnificant effect on the environment. shall prepare an EIR even though it

may also be presented with other substantial evidence that the project will not

have a significant effeot] ) Thus, under the concurring

evidence grojectproponent offers to show that the project will only have typical

effects, dimensions, and featuregislevantif a projectopponent can make a

merefair argument that those effects, dimensions, or features are not typical, or

that the project wilhave a significant environmental effe¢tor these reasonthe

concurring opinion fails to demonstrate thtze categorical exemptismvould

retain any si g nitsihtergredation (Céne. agnpost atp.9.n d e r
Moreover,contrary to thessertion of the concurring opiniavenwere

the categoricatxemptiongo retain some limitedalue underts construction

t here woul d]Js]® tahd. dpnpbst atl ¥)doarejeotthat

construction First, as earlieexplained énte p. 10), becausehatconstruction

19



would transfornt h e pduea steo Aun u s u arito meaningleessmst ances o
surplusageiti s one we A Mbataalfiv. County wfGGandloagui008)
42 Cal.4th 11211135.) Secondnothing suggesthat either the_egislature or the
Secretary intended tleategorical exemptions to have sumimuscule value Had
that been their intensurely they would havexpressed iin a moreclear, concise,
direct,and obvious way.

Accordingly, the Court of Appeal erred by Holg that a potentially
significant environmental effect itself constitutes an unusual circumstance. In
listing a class of projects as exempt, the Secretary has determined that the
environmental changes typically associated with projects in that classtare
significant effects within the meaning of CEQA, even though an argument might
be made that they are potentially significant. The plain languaGeidtlines
section 15300.2, subdivision (c), requires that a potentially significant effect must
be @ dtuo unusual circumstanceso for the ex
unusual <circumstances recognizes and gi Ve
finding that projects in the exempt class typically do not have significant impacts.

As to projects thlameet the requirements of a categorical exemption, a
party challenging the exemption has the burden of producing evidence supporting
an exception. favidon Homes v. City of San Jq4€97) 54 Cal.App.4th 106
115; see 1 Kostka & Zischke, Practice undher €al. Environmental Quality Act
(2d ed. 2008) &.71 (citing cases).As explained above, to establish the unusual
circumstances exception, it is not enough for a challenger ntenetgvide
substantial evidence that the projewyhave a significangffect on the
environment, because that is the inquiry CEQA requires absent an exemption.
(821151.) Such a showing is inadequate t
determination that the typical effects of a project within an exempt class are not

significant or CEQA purposes. On the other hand, evidéhaethe projectvill

20



have a significant effectoestend to prove that some circumstance of the project

Is unusual. An agency presented with such evidence must determine, based on the
entire record before & including contrary evidence regarding significant
environmental effectd whether there is an unusual circumstance that justifies
removing the project from the exempt class.

This reading of the guideline iIis not
possibility that the activity wild!@ have
(Guidelines, § 15300.2, subd. (c).) A party invoking the exception may establish
an unusual circumstance without evidence of an environmental effect, by showing
that the prgect has some feature that distinguishes it from others in the exempt
class, such as its size or location. In such a case, to render the exception
applicable, the party need only show a reasonable possibility of a significant effect
due to that unusualrcumstance. Alternatively, under our reading of the
guideline, a party may establish an unusual circumstance with evidence that the
project will have a significant environmental effect. That evidence, if convincing,
necessarily al s ablepasdbditythat tseraetigty Vvillthave @ a s 0 n
significant effect on the environment
§ 15300.2, subd. (c).)

As this discussiodemonstratesour approach is consistent with the
concurring opiint®ondsntst alt emiessfoodhdtai on :
project otherwise covered by a categorical exemptidirhave a significant
environmental effect, it necessarily follows that the project presents unusual
ci r c ums tCano. oppost at p. 2 (talics addeg However, for reasons
alreadyset forth we part company with th@ncurring opiniorwhen itmoves
from this centrapropositionto the conclusion that a reviewing court must find the
exception applicabl e, andanexempgtionuifr n an

~

there I s Asubstanti al evidenceo of n a
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significant e nvlbid.)oThenseanetayicoraptyihgewithttiee. o (
Legi sl atureb6s command to deter memae t he M
significant ef f e&21084 subdt (h)g neeessanbsoh@n me nt 0 (
any number of i thapossibleenvigppomeetat dffec®f as t o
projects in those classeéllowing project opponent negate those
determindions basedon ot hi n g mf@ir aegunient ghat thé project will
have significant (ceno opnpostatme2)woaldbeef f ect s o
fundamentally nconsi st ent wi t hinedstabéshingkeegi s| at ur e 0 ¢
categorical exemptions.

AppellantsasserthatWildlife Alive v. Chickerin1976) 18 Cal.3d 190
(Chickering precludes us from construing the unusual circumstances exception to
require a showing of something more than a potentially significant environmental
effect. There, we held in relevant ptrat the setting of hunting and fishing
seasons by the Fish and Game Commission (Commission) was not exempt from
CEQA under Guidelines former section 1510Chikering supra at p. 205.)
That former guideline est adbddtsiherds at alad re
regulatory agencies. . to assure the maintenance, restoration, or enhancement of
a natural resource where the regulatory process involves procedures for protection
of the emvdiatonpme n2t064) , and i té tdhees cwiilbdeldi fa
preservation activities of o hegtpSt ate Dep:
205.) We gave two reasons for finding this exemption inapplicable on its terms.
Firstt he Commi ssion Ais not o tlhié) S2emd,ar t me nt
and A[ m]J]ore significantly, o0 several of ¢t
the Department of Fish and Game ficont empl
the preservatlhidoh offheskedhrtetbe (depart me
which t he former guideline referred in men

activities of the Statclbibe)paritTheent of Fi ¢
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